220+ Law and Economics Professors Urge Congress to Reject the TPP and Other
Prospective Deals that Include Investor-State Dispute Settlement (ISDS)

September 7, 2016

Dear Member of Congress:

Last March 2015, members of the legal community wrote to congressional leaders and
administration officials to oppose the inclusion of Investor-State Dispute Settlement (ISDS)
provisions in the Trans-Pacific Partnership (TPP) and the Transatlantic Trade and Investment
Partnership (TTIP). We write now to express our extreme disappointment that the final text of
the TPP that was finally made public in November 2015 did not heed those warnings about this
controversial provision’s negative consequences for our legal system. Those concerns expressed
in the 2015 letter were based on past agreements and leaked texts from the TPP negotiations.
Unfortunately the final TPP text simply replicates nearly word for word many of the problematic
provisions from past agreements, and indeed would vastly expand the U.S. government’s

potential liability under the ISDS system.

We therefore urge you to protect the rule of law and our nation’s democratic institutions and
sovereignty by rejecting this TPP as long as ISDS is included. While there is still time, we urge
you to pressure the United States Trade Representative (USTR) to change course in the TTIP
negotiations and in negotiations of other prospective agreements, such as the Bilateral
Investment Treaty (BIT) between the United States and China, to ensure that ISDS is not

included in any of those pacts.

ISDS grants foreign corporations and investors a special legal privilege: the right to initiate
dispute settlement proceedings against a government for actions that allegedly violate loosely
defined investor rights to seek damages from taxpayers for the corporation’s lost profits.
Essentially, corporations and investors use ISDS to challenge government policies, actions, or
decisions that they allege reduce the value of their investments.

The problem with ISDS is not that it allows private corporations to sue the government for

conduct that harms the corporations’ economic interests. Indeed, U.S. domestic law already




recognizes the importance of granting private citizens and entities (including foreign
corporations) the power to take legal action against the government in order to help promote
effective implementation of the law and adherence to the Constitution. Over the past two
centuries, the United States — through citizens, elected representatives, and courts — has
established a framework of rules that govern such lawsuits against the government and
continually refines those rules through democratic processes. These include rules on court
procedures and evidence, which are designed to ensure the fairness, legitimacy and reliability of
proceedings; rules on who may bring lawsuits and under which circumstances, which are
designed to balance the right to sue with the need to ensure that government regulation in the
public interest is not made impossible due to unlimited litigation; rules on the power of courts,
which are designed to ensure that judges do not overly intrude on legitimate policy decisions
made by elected legislatures or executive officials, and to ensure that federal judges do not
unduly interfere with state law and policy; rules on appropriate remedies, which are crafted to
achieve diverse policy aims such as deterrence, punishment, and compensation; and rules on the

independence and accountability of judges who decide cases against the government.

Through ISDS, the federal government gives foreign investors — and foreign investors alone —
the ability to bypass that robust, nuanced, and democratically responsive legal framework.
Foreign investors are able to frame questions of domestic constitutional and administrative law
as treaty claims, and take those claims to a panel of private international arbitrators,
circumventing local, state or federal domestic administrative bodies and courts. Freed from
fundamental rules of domestic procedural and substantive law that would have otherwise
governed their lawsuits against the government, foreign corporations can succeed in lawsuits
before ISDS tribunals even when domestic law would have clearly led to the rejection of those
companies’ claims. Corporations are even able to re-litigate cases they have already lost in
domestic courts. It is ISDS arbitrators, not domestic courts, who are ultimately able to determine

the bounds of proper administrative, legislative, and judicial conduct.

This system undermines the important roles of our domestic and democratic institutions,

threatens domestic sovereignty, and weakens the rule of law.



In addition to these fundamental flaws that arise from a parallel and privileged set of legal rights
and recourse for foreign economic actors, there are various flaws in the way ISDS proceedings
are meant to be conducted in the TPP. In short, ISDS lacks many of the basic protections and
procedures of the justice system normally available in a court of law. There are no mechanisms
for domestic citizens or entities affected by ISDS cases to intervene in or meaningfully
participate in the disputes; there is no appeals process and therefore no way of addressing errors
of law or fact made in arbitral decisions; and there is no oversight or accountability of the private
lawyers who serve as arbitrators, many of whom rotate between being arbitrators and bringing
cases for corporations against governments. Codes of judicial conduct that bind the domestic

judiciary do not apply to arbitrators in ISDS cases.

If the TPP text were approved by Congress, we would not only be entrenching this inherently
flawed mechanism, but significantly expanding it. While the first investment treaty with ISDS
was concluded in the late 1960s, investment treaties with ISDS were not widely negotiated until
the 1990s, and ISDS claims only emerged in earnest in the late 1990s and early 2000s. Thus, we
really only have roughly 15 years of experience with this mechanism. Additionally, the United
States has only one investment treaty in force with a major capital exporting state, Canada,
meaning that only a relatively small share of foreign direct investment in the United States —
roughly 10 percent — is protected by a treaty with ISDS. The TPP would double the percentage of
covered investment in the United States, and if included in the TTIP as well, the amount of
covered investment in the United States would rise significantly to approximately 70 percent;

that would be a seven-fold increase in U.S. exposure to costly litigation and liability.

Before we further entrench and expand this relatively new area of law, the legal and policy

communities must reflect on this experiment.

In recent years, corporations have challenged a wide range of environmental, health, and safety
regulations, fiscal policies, bans on toxins, denials of permits including for toxic waste dumps,
moratoria on extraction of natural resources, measures taken in response to financial crises, court
decisions on issues ranging from the scope of intellectual property rights to the resolution of

bankruptcy claims, policy decisions on privatizations of prisons and healthcare, and efforts to



combat tax evasion, among others. Nearly 700 cases have been filed against approximately 100
governments over the past few years. There were 50 known ISDS cases launched in the regime’s
first three decades combined. But the number of cases has soared in recent years. According to
the United Nations Conference on Trade and Development (UNCTAD), in 2015 alone, 70 ISDS

cases were launched — more than in any previous year.

Fundamentally, the United States has typically only agreed to supranational adjudication in
exceptional and justified cases and after resolving a range of complex legal and policy concerns
about the scope and depth of supranational review and authority over domestic policies and
decisions, the role of public, private and affected stakeholders in the legal process, and the
available remedies to aggrieved parties. ISDS — and its expansion through the TPP and TTIP —
brushes aside these complex concerns and threatens to dilute constitutional protections, weaken
the judicial branch, and outsource our domestic legal system to a system of private arbitration

that is isolated from essential checks and balances.

For the above reasons, we urge you to reject this TPP as long as it includes ISDS and ensure any
future investment treaty, such as the TTIP and the BIT with China, excludes ISDS.

Thank you for your consideration.

Sincerely,
Laurence H. Tribe Carl M. Loeb University Professor Harvard Law School*
- Nobel laureate in economics, University . . .
Joseph Stiglitz Professor Columbia University
Jeffrey D. Sachs D|r_ector_, Earth Institute, Columbia Columbia University
University
Cruz Reynoso Professor Emeritus University of California, Davis,

School of Law

Professor of International Political

Dani Rodrik Harvard Kennedy School

Economy
Lisa E. Sachs Director, Columbia Center on Sustainable Columbia University

Investment

. Lerner Family Associate Dean for Public George Washington University Law

Alan B. Morrison . .

Interest & Public Service Law School
Amy Kapczynski Professor of Law Yale Law School

* Organizational affiliation for all signatories is included for identification purposes only; individuals represent
only themselves, not the institutions where they are teaching or other organizations in which they are active.
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38. Angela B. Cornell Clinical Professor of Law Cornell Law School
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41. Pamela Edwards Professor of Law CUNY School of Law
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71. Mark A. Peterson Clinical Professor of Law (retired) Lewis & Clark Law School
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78. Paul M. Secunda Employment Law Program Marquette University Law School
79. Jonathan Hersh Lecturer Massachusetts Institute of
Technology
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85. Frank W. Munger Professor of Law New York Law School
86. Brook Baker Professor E;)xheastern University School of
. Associate Dean for Academic Affairs and Northeastern University School of
87. Dan Danielsen
Professor of Law Law
George J. & Kathleen Waters Matthews Northeastern University School of
88. Karl Klare T U
Distinguished University Professor Law
89. Thomas Lambert Assm_ta_nt Prpfessor of RUbI'C Northern Kentucky University
Administration and Policy
90. Douglas Donoho Professor of Law Nova Southeastern University
91. Joel A. Mintz Professor of Law Nova Southeastern University
92. Joseph Harbaugh Professor Emeritus and Dean Emeritus Nova Southeastern University
College of Law
Nova Southeastern University
93. Jon M. Garon Dean and Professor of Law Shepard Broad College of Law
. - Nova Southeastern University
94. Timothy A. Canova Professor of Law and Public Finance Shepard Broad College of Law
95. Micah Berman ﬁas\i:stant Professor of Public Health and Ohio State University
9%. Amy Cohen Professor of Law Ohio State University Moritz College
of Law
97. Mary C King Professor Emerita, Economics Department ~ Portland State University
98. Anca Voicu Associate Professor Rollins College
99. Avraham Izhat Visiting Assistant Professor Rollins College
Baranes
100. Benjamin Balak Associate Professor of Economics Rollins College
101. Charles P. Rock Professor of Economics Rollins College
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College of the Law
141. Catherine Fisk Chancellor's Professor of Law University of California, Irvine
Dean of the School of Law, Distinguished
142. Erwin Chemerinsky Professor of Law, Raymond Pyke Professor  University of California, Irvine
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