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In this appeal, because the nonmovant did not timely respond in the trial court we must
decide whether a no-evidence ground for summary judgment is legally defective because the
movant’s factual summary retold, cited, and provided the nonmovant’s testimony contradicting
the motion’s assertion that there was no such evidence and further directly provided the
responsive evidence. We must then decide whether the evidence cited by the movant for its
traditional motion actually identified a genuine issue of material fact. | would decide both
questions in favor of the nonmovant and reverse in part and affirm in part. Because the majority

opinion decides differently, I dissent.



PROCEDURAL POSTURE
The supreme court summarized the facts of this case at length, so | do not repeat them
here. See B.C. v. Steak N Shake Operations, Inc., 512 S.W.3d 276, 277-79 (2017). The supreme
court’s decision that B.C.’s assault claim was not covered by TCHRA was based in part on
B.C.’s allegation that the assault was committed by a vice-principal:

Here, B.C. claims that Steak N Shake is liable because one of its alleged vice
principals committed an assault. Essentially, B.C. alleges that Steak N Shake
steps into the shoes of the assailant and is, therefore, directly liable for her injury.

B.C., 512 S.W.3d at 281 (emphasis added). But the supreme court did not decide whether the
allegation survived summary judgment. See id. at 281, n.3 (indicating B.C. and SNS’s dispute
about whether Ventura was a vice-principal is part of issues on remand to be decided by this
Court). 1, therefore, include in my analysis below whether there is any factual support for B.C.’s
allegation that Ventura was a vice-principal of SNS at the time of the alleged assault.

A second important aspect of the procedural posture of this case is the no-evidence
ground for summary judgment. SNS’s motion informed the trial court:

After lighting their cigarettes and smoking them silently while staring at
each other for a minute or two, Plaintiff testified that Ventura moved toward her
and attempted to kiss her, pushing her up against the sink. [Citation to B.C.’s
deposition testimony provided in an appendix.] When she refused, Ventura
attempted to remove her pants and apron and lift his hand up her shirt until she
pushed him away. [Citation to B.C.’s deposition testimony provided in an
appendix.] Plaintiff also testified that Ventura then exposed himself and tried to
force her head toward his crotch, apparently in an effort to induce Plaintiff to
perform oral sex on him, but that she pushed him to the ground and walked out
the door. [Citation to B.C.’s deposition testimony provided in an appendix.]
According to Plaintiff, the encounter lasted 15 to 20 minutes. [Citation to B.C.’s
deposition testimony provided in an appendix.]

These statements and citation to the appendix of evidence are not contained in the traditional
motion section, but in the general, factual section that introduced both the traditional and no-
evidence grounds sections. After the traditional grounds section, the no-evidence grounds first

challenged the assault cause of action asserting the following:
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To prove a cause of action for assault by infliction of bodily injury,
Plaintiff must prove (1)the defendant acted intentionally, knowingly, or
recklessly; (2) the defendant made contact with the plaintiff’s person; and (3) the
defendant’s contact caused bodily injury to the plaintiff. ... As to any claim
against SNS for direct liability for assault/sexual assault, there is no evidence of
any of these elements.

(Authorities in footnote and text omitted). The no-evidence motion then challenged in detail
SNS’s liability based on B.C.’s alternatively pleaded theory of respondeat superior.
ANALYSIS

Content of Summary Judgment Record and B.C.’s Legal Sufficiency Argument

| begin by addressing SNS’s argument that B.C. has waived her appellate arguments
because she filed her summary judgment response and evidence late and did not seek or obtain
leave for consideration of her late filing. For the following reasons, | conclude B.C.’s late filing
precludes our consideration of her response and evidence. But we may consider B.C.’s appellate
issues that assert the legal insufficiency of SNS’s motion for summary judgment.

I conclude for the reasons stated in the majority opinion that B.C. filed her response and
evidence one day late and that the trial court did not indicate in a written order that it granted
leave or considered her response and evidence.

SNS further requests we consider as waived all of B.C.’s appellate arguments as to both
the traditional and no-evidence grounds of summary judgment because they were not made in the
trial court. B.C. argues there was a genuine issue of material fact precluding the trial court from
granting the traditional ground for summary judgment and the trial court erred when it granted
the no-evidence ground citing the same testimony by B.C. as the movant cited. So SNS
challenges that B.C.’s appellate arguments do not argue the legal sufficiency of SNS’s summary
judgment grounds.

As regards a motion for summary judgment on traditional grounds, “[t]he nonmovant has

no burden to respond to a summary judgment motion unless the movant conclusively establishes
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its cause of action or defense.” Rhone-Poulenc, Inc. v. Steel, 997 S.W.2d 217, 222-23 (Tex.
1999). In that situation, the nonmovant is limited on appeal to arguing the legal sufficiency of
the movant’s grounds:

[SJummary judgments must stand or fall on their own merits, and the non-
movant’s failure to answer or respond cannot supply by default the summary
judgment proof necessary to establish the movant’s right. Clear Creek, 589
S.W.2d at 678. If a non-movant fails to present any issues in its response or
answer, the movant’s right is not established and the movant must still establish
its entitlement to summary judgment. The effect of such a failure is that the non-
movant is limited on appeal to arguing the legal sufficiency of the grounds
presented by the movant. 1d. at 678.

McConnell v. Southside Indep. Sch. Dist., 858 S.W.2d 337, 343 (Tex. 1993) (underline added).
Thus, the supreme court equated “legal sufficiency of the grounds presented” with “the movant
must still establish its entitlement to summary judgment.” Id.; see also City of Houston v. Clear
Creek Basin Auth., 589 S.W.2d 671, 678 (Tex. 1979) (same). Thus, “[sJummary judgments must
stand on their own merits. Accordingly, on appeal, the nonmovant need not have answered or
responded to the motion to contend that the movant’s summary judgment proof is insufficient as
a matter of law to support [a traditional] summary judgment.” Rhone-Poulenc, 997 S.W.2d at
223. So B.C.’s challenge of the summary judgment on traditional grounds because there was
evidence that created a genuine issue of material fact is a challenge that SNS did not establish its
entitlement to summary judgment; that is a challenge to the legal sufficiency of the grounds
presented.

Regarding SNS’s no-evidence ground, when evidence is attached to a motion for
summary judgment that combines traditional and no-evidence grounds, the movant’s evidence
may be considered if it creates a fact issue. See Binur v. Jacobo, 135 S.W.3d 646, 651 (Tex.
2004). A motion filed in accordance with rule 166a(i) shifts the burden to the nonmovant to
bring forth evidence that raises a fact issue on the challenged element. See Mack Trucks, Inc. v.

Tamez, 206 S.W.3d 572, 582 (Tex. 2006); see also Tex. R. Civ. P. 166a(i) (“The court must
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grant the motion unless the respondent produces summary judgment evidence raising a genuine
issue of material fact.”). But “[t]his Court has held that the legal sufficiency of a no-evidence
motion for summary judgment may be challenged for the first time on appeal in the same manner
as a challenge to the legal sufficiency of a traditional motion for summary judgment.” Jose
Fuentes Co., v. Alfaro, 418 S.W.3d 280, 287 (Tex. App.—Dallas 2013, pet. denied) (en banc).
Accordingly, a nonmovant may argue that there was evidence before the trial court such that the
granting of the no-evidence ground was error. See McConnell, 858 S.W.2d at 343 (traditional
ground). A motion that explains, cites, and provides to the trial court evidence directly
supporting the challenged elements yet also states in the no-evidence grounds that such evidence
does not exist is a contradictory motion making it legally defective or insufficient. Such a
motion does not shift the burden to the nonmovant. Moreover, in Binur the supreme court did
not limit the use of the movant’s evidence that creates a fact issue to only those situations where
the nonmovant points out the existence of that evidence to the trial court. See Binur, 135 S.W.3d
at 651. The critical issue for trial courts to rule on no-evidence motions is that the evidence
creating a factual issue be specifically pointed out to the trial court.

Where a movant provides but does not point out to the trial court the conflicting
evidence, there is no contradiction, no legal defect, in the no-evidence motion. In such
situations, the nonmovant must point out to the trial court the evidence supplied by the movant
that is more than a scintilla of evidence. See Dyer v. Accredited Home Lenders, Inc., No. 02-11-
00046-CV, 2012 WL 335858, at *3 (Tex. App.—Fort Worth Feb. 2, 2012, pet. denied) (mem.
op.) (in absence of timely response and where movant provided but did not point out to trial
court evidence contradicting no-evidence grounds of combined motion for summary judgment,
nonmovant cannot argue for first time on appeal existence of evidence filed by movant). To the

extent the Dyer court decided the nonmovant must be the party to point out the evidence to the
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trial court, | disagree so long as the evidence is provided and pointed out to the trial court by
either party. Where a movant files a motion for summary judgment combining traditional
grounds with no-evidence grounds and retells, cites, and provides the trial court with evidence
directly challenged as not existing in the no-evidence grounds, such a motion does not establish
the movant’s entitlement to summary judgment. See generally McConnell, 858 S.W.2d at 343
(traditional ground); Binur, 135 S.W.3d at 651 (no-evidence ground in combined motion).

I do not think we can ignore the contradiction in SNS’s motion for summary judgment
any more than the trial court could when it read the motion merely because an appellate court
generally would first consider a complaint about the granting of the no-evidence grounds in the
motion. Accordingly, 1 would reject SNS’s argument that B.C.’s appellate arguments are
necessarily waived as a result of filing her summary judgment response one day late.

Summary Judgment Standards

We review de novo a trial court’s grant of a motion for summary judgment. Buck v.
Palmer, 381 S.W.3d 525, 527 (Tex. 2012). We must affirm a summary judgment when a trial
court does not specify the grounds for its ruling if any of the grounds in the motion are
meritorious. Merriman v. XTO Energy, Inc., 407 S.W.3d 244, 248 (Tex. 2013).

To review a no-evidence ground for summary judgment, we consider the evidence in the
light most favorable to the nonmovant, crediting evidence a reasonable jury could credit and
disregarding contrary evidence and inferences unless a reasonable jury could not. See City of
Keller v. Wilson, 168 S.W.3d 802, 823 (Tex. 2005). We will affirm when

(a) there is a complete absence of evidence of a vital fact, (b) the court is barred

by rules of law or of evidence from giving weight to the only evidence offered to

prove a vital fact, (c) the evidence offered to prove a vital fact is no more than a

mere scintilla, or (d) the evidence conclusively establishes the opposite of the
vital fact.



King Ranch, Inc. v. Chapman, 118 S.W.3d 742, 751 (Tex. 2003) (quoting Merrell Dow Pharms.,
Inc. v. Havner, 953 S.W.2d 706, 711 (Tex. 1997)).

We review a traditional ground for summary judgment to determine whether the movant
established that no genuine issue of material fact exists and that the movant is entitled to
judgment as a matter of law. Tex. R. Civ. P. 166a(c); Sw. Elec. Power Co. v. Grant, 73 S.W.3d
211, 215 (Tex. 2002). We affirm the summary judgment if any of the theories presented to the
court and preserved for review are meritorious. Joe v. Two Thirty Nine Joint Venture, 145
S.W.3d 150, 157 (Tex. 2004).

When as here a trial court grants a summary judgment on traditional and no-evidence
grounds, we usually review the evidence using the no-evidence standard first. Gonzalez v. VATR
Constr. LLC, 418 S.W.3d 777, 782 (Tex. App.—Dallas 2013, no pet.) (citing Ford Motor Co. v.
Ridgway, 135 S.W.3d 598, 600 (Tex. 2004)); see also Merriman, 407 S.W.3d at 248.

No-Evidence Grounds: Assault and Respondeat Superior Liability for Assault

In its motion for no-evidence summary judgment, SNS contends B.C. has no evidence of
any of the three elements needed to establish an assault claim directly against SNS. As described
above, in SNS’s lengthy factual section of its motion for summary judgment and evidentiary
appendix SNS provided B.C.’s testimony about Ventura assaulting her in the restaurant
bathroom including each element of assault. (SNS stated in a footnote that it submitted her
“testimony supporting her allegations as true solely for purposes of this motion.”). B.C.
complains on appeal that her deposition testimony is more than a scintilla of evidence of the
assault so it was error for the trial court to grant no-evidence summary judgment on the assault
claim. Even though B.C. did not characterize her appellate complaint as challenging the legal
sufficiency of SNS’s motion, because B.C. challenges that the no-evidence motion does not

establish entitlement to summary judgment, that is a challenge to the legal sufficiency of the
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motion. See McConnell, 858 S.W.2d at 343; Clear Creek Basin Auth., 589 S.W.2d at 678;
Alfaro, 418 S.W.3d at 287. B.C. and SNS point to exactly the same evidence: B.C. points to her
testimony attached to her late response and in its motion SNS pointed to B.C.’s testimony SNS
attached to its motion for summary judgment. B.C. is correct that the no-evidence ground is
legally insufficient as to the assault elements because SNS explained, cited, and provided to the
trial court B.C.’s testimony about the assault. This contradicted SNS’s no-evidence ground. The
trial court, therefore, erred when it granted no-evidence summary judgment on B.C.’s assault
claim.

After challenging the assault elements, SNS challenged its vicarious liability for
Ventura’s conduct, a theory B.C. had pleaded. SNS did not assert in its no-evidence grounds that
B.C. did not have any evidence of vice-principal liability or that Ventura was not a vice-
principal. But in her brief, B.C. fails to challenge the summary judgment on vicarious liability
asserted in SNS’s no-evidence motion. Instead, B.C. addresses vice-principal liability by
incorporating her appellate arguments as to the traditional grounds for summary judgment. As
regards vicarious liability, B.C.’s brief presents nothing for us to review. The trial court,
therefore, did not err in granting no-evidence summary judgment that SNS is not vicariously
liable for Ventura’s alleged assault on B.C.

Applicable Law Regarding Vice-Principal Status

B.C. asserts there was a genuine issue of material fact in the traditional ground for
summary judgment remaining for our review. SNS argues the supreme court changed the
standard for determining which corporate agents are vice-principals to add the requirements that
a vice-principal must be a controlling equity owner or alter ego of the corporation. See Medina
v. Herrera, 927 S.W.2d 597 (Tex. 1996) (summarizing history of intentional tort exception to

workers’ compensation) (citing Middleton v. Tex. Power & Light Co., 185 S.W. 556 (Tex. 1916)
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and Jones v. Jeffreys, 244 S.\W.2d 924, 926 (Tex. Civ. App.—Dallas 1951, writ ref'd)). SNS
urges we should apply the discussion in Medina of Professor Larson’s view that “the intentional
tort exception, which is generally recognized in other jurisdictions, should apply to corporate
employers only where the ‘assailant is, by virtue of control or ownership, in effect the alter ego
of the corporation,” or where the corporate employer specifically authorizes the assault.”
Medina, 927 S.W.2d at 601 (citing 2A LARSON, THE LAW OF WORKMEN’S COMPENSATION,
8 68.00, 68.21 (1990)). But the supreme court in Medina expressly declined to decide that issue
stating, “While this issue is important, we decline to resolve it today . . ..” Id. (emphasis added).
Instead, the supreme court resolved Medina based on the worker’s acceptance of compensation
benefits resulting in preclusion of his suit against his employer for a claim that would exclude
TWCA benefits. 1d. So Medina is not authority for SNS’s argument.

In its opinion in this case in a footnote comment, the supreme court stated the parties’
dispute about Ventura’s vice-principal status would be resolved on remand quoting GTE
Southwest, Inc. v. Bruce, 998 S.W.2d 605, 618 (Tex. 1999): “When actions are taken by a vice-
principal of a corporation, those acts may be deemed to be the acts of the corporation itself.”
B.C., 512 S.W.3d at 281 n.3. This quotation is taken from the paragraph in GTE Southwest
where the supreme court stated:

Moreover, regardless of whether Shields acted within the scope of his

employment, his status as a vice-principal of the corporation is sufficient to

impute liability to GTE with regard to his actions taken in the workplace. Cf.

Hammerly Oaks, Inc. v. Edwards, 958 S.W.2d 387, 391-92 (Tex. 1997)

(corporations may be liable for punitive damages for torts committed by vice-

principals). Corporations can act only through their agents. Id. at 391; Fort

Worth Elevators Co. v. Russell, 123 Tex. 128, 70 S.w.2d 397, 402 (1934),

disapproved in part on other grounds by Wright v. Gifford—Hill & Co., 725

S.W.2d 712, 714 (Tex. 1987). When actions are taken by a vice-principal of a

corporation, those acts may be deemed to be the acts of the corporation itself.

Fort Worth Elevators, 70 S.W.2d at 406. A vice-principal represents the

corporation in its corporate capacity, and includes persons who have authority to
employ, direct, and discharge servants of the master, and those to whom a master
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has confided the management of the whole or a department or division of his
business. See Mobil Qil Corp. v. Ellender, 968 S.W.2d 917, 922 (Tex. 1998).

Id. (underline added). In both Mobil Oil and Fort Worth Elevators—both of which are cited by

GTE Southwest—the supreme court enumerated those who are a corporation’s vice-principal as:
“Vice principal” encompasses: (a) corporate officers; (b) those who have
authority to employ, direct, and discharge servants of the master; (c) those
engaged in the performance of nondelegable or absolute duties of the master; and

(d) those to whom the master has confided the management of the whole or a
department or a division of the business.

Mobil Oil Corp. v. Ellender, 968 S.W.2d 917, 922 (Tex. 1998); Fort Worth Elevators Co. v.
Russell, 70 S.W.2d 397, 403 (Tex. 1934), disapproved in part on other grounds by Wright v.
Gifford-Hill & Co., 725 S.W.2d 712, 714 (Tex. 1987). SNS has not cited a more recent supreme
court authority overruling the supreme court’s line of opinions that have used the same test since
1934 for classes of corporate agents who are vice-principals whose acts must be the acts of the
corporation, instead of the act of a servant. Therefore, | reject SNS’s argument that we should
change the vice-principal test by adding the requirement of equity ownership or sufficient
identity with the corporation to constitute alter ego.*

It is important to take note of the types of job positions and authority that courts have
found to meet the vice-principal test with attention to the two bases B.C. argues: (1) Ventura had
authority to employ, direct, and discharge employees of SNS and (2) Ventura was the manager

of a department or division of SNS, namely, the restaurant at which B.C. worked. In GTE

1 1t would be inappropriate for this Court to change the vice-principal standard based on the implication from
dicta in an opinion that was decided on another basis because doing so is the prerogative of the supreme court. See
In re Fort Apache Energy, Inc., 482 S.\W.3d 667, 669 (Tex. App.—Dallas 2015) (orig. proceeding) (“It is the
prerogative of the supreme court to overrule its own decisions if it determines the reasons have been rejected by
another line of decisions.” (citing Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477, 484 (1989);
Owens Corning v. Carter, 997 S.W.2d 560, 571 (Tex.1999))). If SNS is correct that the supreme court will modify
the vice-principal test to include a requirement of significant equity ownership or alter ego status as the dicta in
Medina may indicate, then SNS is correct that there is no genuine issue of material fact in this record that Ventura
does not meet those additional requirements. In that event, the trial court did not err in granting summary judgment
for SNS on B.C.’s remaining claim of assault. (This appears to be the core argument of SNS’s motion for summary
judgment).
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Southwest, the supreme court affirmed a jury award of exemplary damages based on the jury’s
finding that the corporate employee “was the highest ranking management person stationed at
the Nash facility, and that [he] had authority to employ, direct, and discharge employees.” GTE
Sw., 998 S.W.2d at 618. Citing GTE Southwest and the same two tests on which B.C. relies, the
supreme court did not disturb a finding that a car dealership’s general manager, comptroller, and
used car sales manager were vice-principals whose maliciously defamatory statements were the
statements of the business for which they worked. Chrysler Ins. Co. v. Greenspoint Dodge of
Houston, Inc., 297 S.W.3d 248, 253 (Tex. 2009). Following the same factors, this Court decided
the acting manager of a bar-restaurant who verbally encouraged patrons to physically attack
another bar patron was a vice-principal whose conduct was that of the business entity. Then W.,
Inc./Bait House, Inc. v. Sorrells, No. 05-01-01874-CV, 2002 WL 1397477, at *6 (Tex. App.—
Dallas June 28, 2002, no pet.) (not designated for publication). The Corpus Christi Court of
Appeals determined that a person “who writes checks and hires and fires employees” is a vice-
principal whose statements are those of her employer. Fontenot Petro-Chem & Marine Servs.,
Inc. v. LaBono, 993 S.W.2d 455, 460 (Tex. App.—Corpus Christi 1999, pet. denied). The
Texarkana Court of Appeals concluded a trucking company’s “terminal manager with the right
to direct and discharge” employees was a vice-principal. Rainbow Exp., Inc. v. Unkenholz, 780
S.W.2d 427, 431 (Tex. App.—Texarkana 1989, writ denied). This Court concluded the head of
store security was a vice-principal because as the head of security he was entrusted with the
management of the security department or division with wide discretion under the store’s
directive. Treasure City v. Strange, 620 S.W.2d 811, 814 (Tex. Civ. App.—Dallas 1981, no
writ). In contrast to these jobs and positions, an hourly wage employee of Walmart with no
authority to speak on behalf of Walmart was not a vice-principal and her defamatory statements

were not the statements of Walmart. Wal-Mart Stores, Inc. v. Lane, 31 S.W.3d 282, 289 (Tex.
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App.—Corpus Christi 2000, pet. denied). So examination of the summary judgment record
should use these standards to determine whether there is a genuine issue of material fact as to
whether Ventura had authority to employ, fire, and direct employees at the restaurant and
whether he managed SNS’s restaurant at which B.C. worked.

Summary Judgment Record Regarding Vice-Principal Status of Ventura

SNS argues B.C.’s assault claim falls within the exclusive remedy of the TWCA unless
B.C. has evidence that intentional injuries are “directly attributable to the employer.” B.C.
argues that her assault claim does not come within the scope of the TWCA because Ventura was
a vice-principal of SNS which is a recognized exception to the application of the TWCA.

SNS informed the trial court it rehired Ventura as a Restaurant Manager in November
2010 at the McKinney SNS, citing attached evidence. SNS further stated a month before the
incident, Ventura was transferred to the Frisco store where he was a Restaurant Manager and
reported to a general manager citing attached evidence. SNS provided the testimony of its
human relations manager, Stephanie Chiles-Beauvais, regarding whether Ventura was able to
hire and fire associates. In her testimony, Chiles-Beauvais read into the record from a document
SNS had Ventura sign that described his position as Restaurant Manager with these attributes:
“Has the authority to terminate associates in accordance with Steak ‘n Shake policies,”
“Participates in the recruiting, interviewing, hiring and training of hourly associates,” and
“Recommends associates for promotion or other changes in job status.” (It is these statements in
this documentation on which B.C. primarily relies to argue there is a genuine issue of material
fact). Chiles-Beauvais explained the document was for compliance with the Fair Labor
Standards Act including the “key categories that make the management position salary exempt
from overtime.” Nevertheless, Chiles-Beauvais flatly denied Ventura had the authority to fire an

associate. SNS also pointed out to the trial court that B.C. testified on the night of the assault
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Ventura was the sole onsite manager at the restaurant and provided that testimony to the trial
court in an appendix.

The evidence in the summary judgment record presented by SNS amounts to more than a
scintilla of evidence that VVentura had the authority to fire associates and participate in the hiring
and promotion of associates as documented in SNS’s records for government labor law
compliance. He was the sole manager onsite and while managing the restaurant, according to
B.C., he assaulted her in the employee restroom. This evidence creates a genuine issue of
material fact regarding whether Ventura was a vice-principal of SNS. See GTE Sw., 998 S.W.2d
at 618 (highest ranking management person stationed at facility that had authority to employ,
direct, and discharge employees was vice-principal); Then W., 2002 WL 1397477, at *6 (acting
manager of a bar-restaurant was vice-principal); Rainbow Exp., 780 S.W.2d at 431 (trucking
company’s “terminal manager with the right to direct and discharge” employees was vice-
principal); Treasure City, 620 S.W.2d at 814 (head of store security was vice-principal). This
evidence raises a genuine issue of material fact regarding SNS’s traditional grounds for summary
judgment entitling B.C. to have a jury determine this factual issue. Accordingly, | agree with
B.C. that the trial court erred in granting summary judgment on B.C.’s common law assault
claim against SNS.

CONCLUSION

| conclude the trial court did not err in granting no-evidence summary judgment on
B.C.’s pleaded vicarious liability theory. But | conclude there are genuine issues of material fact
regarding B.C.’s assault claim and whether VVentura was a vice-principal of SNS. Accordingly, |

would reverse the trial court’s summary judgment as to Ventura’s alleged assault and vice-
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principal status and would remand for further proceedings consistent with this dissenting

opinion. Because the majority opinion reaches a different result, | dissent.
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