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The district court also upheld the

withholding in full of]

The information in those memoranda is classified, protected by

statute, and privileged, and protected by FOIA Exemptions 1, 3, and 5.

The district court also correctly concluded

that the remaining|

—tremain exempt from disclosure in their entirety.

Another memorandum provides legal advice on the assassination ban

in Executive Order 12,333 that is materially different from the cursory discussion

of that subject in i:he OLC-DOD Memorandum.

(U) In sum, the district court faithfully applied this Court’s rulings to uphold the

challenged withholdings. This Court should affirm.

i — e
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Wl e
b. (U) The Court’s Rulings on the Government's Petition for
Rehearing and Issuance of the Redacted OLC-DOD
Memorandum : .
(U) The government sought panel rehearing or, in the alternative, rehearing en
banc. (CA 121-38). Asrelevant here, the government urged the Court to make
additional redactions to the OLC-DOD Memorandum and the OLC index of

classified responsive documents. (CA 128-36).

(U) On June 23, 2014, the Court granted the rehearing petition as it related to

~ the Court’s opinion and the OLC-DOD Memorandum, issuing a revised public

decision and a public version of the OLC-DOD Memorandum that made the

additional redactions and modifications sought by the government. (JA 923-29).

(See

CA 128-29 (identifying relevant passages); JA 927 (“We will mak'é all of thé
redactions in the OLC-DOD Memorandum reciuested by the government.”)). The
Court also \redacted several references to other élassiﬁed and/or privileged OLC
memoranda. {(CA 130-31; JA 927). The C(;urt entered a partial judgiment on June
26, 2014, issuing a partial remand of the matter to the district court to implement
the Court’s directive tovinspect the other OLC opinions in camera and determine

any “waiver of privileges and appropriate redaction.” (JA 930, SPA 143).

i Iy
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(CA 457; see

CA 464 (noting that this Court “repeatedly rejected any contention that the

protections of FOIA Exemptions 1, 3, and 5 had been waived as to operational

details™)).*

*(U) The district court rejected the government’s alternative argument that the
February 2010 Aulaqi Memorandum could be withheld under Exemption 5.
because it related to a separate deliberative process from the OLC-DOD
Memorandum. However, the district court agreed that the redacted version of the
February 2010 Aulaqi Memorandum, which the government released to the
plaintiffs on August 15, 2014 (CA 9, 229), disclosed the same information that had
been publicly revealed in the Court-redacted version of the OLC-DOD
Memorandum (CA 458-59).

S/ g
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(U) The district court also upheld the witﬁholding of a March 2002 OLC
Memorandum analyzing the assassination ban in Executive Order 12,333 (the
“March 2002 Memorandum”). (CA 468-70;..'.'ee CA 315-29). Although the
district court noted that the OLC-DOD Memorandum released by this Court
contained a “brief mention™ of _Executive Order 12,333, the district court
concluded that th_e analysis in the March 2002 Memorandum is signiﬁcanﬂy
d.ifferent from any legal aﬁalysis that this Court held has been ofﬁciall).' disclosed

and for which privilege has been waived. (CA 468, 470).

Finally, the district court upheld the

withholding of an OLC memorandum that

18
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decision that the district court had provisionally marked for public release, and had

identified certain unclassified information that had been provisionally marked as
classified. (CA 475). The government also identified certain privileged material
within the decision for redaction. (CA 475). The district court accepted most of

the government’s redactions.®

| ' |Th-e only redaction that the district court

disagreed with was the government’s redaction of classified information on page 9

of the opinion that would tend to reveal

And the government redacted privileged information describing a confidential
request for legal advice. (CA 477).

P8/ I
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t;) that document as well, explaining: “I read the Second Circuit’s decision in the
same way ﬂme Government does;that %s, the Court of Appeals-has concluded that
the Government has waive[d] ifs FOIA exemptions only to the extent.of legal
analysis.” (SPA 199).

(U) Summary of Argument

The district court correctly upheld

the government’s withholding of one OLC memorandum in part and the remaining

nine OLC memoranda in full, pursuant to FOIA Exemptions 1, 3 and 5. See infra

Point L.

One provides legal advice

P Iy
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concerning the assassination ban in Executive Order 12,333 that is far more

extensive than, and different from, the cursory statements about that subject in.the

OLC-DOD Memorandum and the DOJ White Paper.

The district court

correctly held that none of the legal advice provided in those memoranda matches
the legal analysis in the OLC-DOD Memorandum or DOJ White Paper, and thus
the memoranda remain classified, protected from disclosure by statute, and/or
privileged in theDir entirety. See infra Point .C.

(U) Plaintiffs’ contrary arguments are unavailing. The district court properly
declined to order the release of factual information that this Court held remains
properly classified and not waived. See infra Point LD.]. Plaintiffs® argument that
the district court applied an overly stringent standard for waiver is without merit.
Applying the same standard employed by this Cqurt, the district. court correctly
found that the withheld documents and information do not match the information
that this Court held to have been waived. See i;gﬁ'q Point I.D.2.

(U) Plaintiffs’ contention that legal analysis cannot be classified or protected
from disclosure by statute is also erroneo’u‘s; legal analysis is exempt from
| disclosure under Exemptions | and/or 3 when its disc}qgure would reveal classified

and/or statutorily protected information. See infra Point 1.D.3. Nor do the OLC

75 | It
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Court’s previous decisions, which, as the district court noted, protected

(CA 70, 456).

2. (U) The March 2002 Memorandum Providing Legal Advice
Concerning the Assassination Ban in Executive Order 12,333

(U) The district court also properly sustained the withholding in full under
Exemption 5 of the March 2002 OLC Memorandum, which provided legal advice
regarding the assassination ban in Executive Order 12,333. (CA 468-70).
Although, as the district court noted, the DOJ White ﬁPaber and the publicly
released version of the OLC-DOD Memorandum assert without elaboration tha£ an
operation against a U.S. citizen “would not violate the assassination ban in
Executive Order 12333 because “a lawful killing in self-defense is not an
assassination,” those cursory statements dq not waive the protections applicable fo
the very different and far more extensive legal analysis in the March 2002
Memorandum. (CA 470).

(U) The district court identified fundamental differences between the 'March
2002 Memorandum and the legal analysis in the DOJ White Paper and the
publicly-released OLC-DOD Memorandum—differences that are analyzed in
detail in the district court’s decision, although they are described in only general
terms ﬁere so as not to disclose the very privileged information that has been

withheld. (CA 469-70).

psi It
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